
ATTACHMENT 1 

Response to Question 5(a-g) 

Question 5: Please attach a sheet designating contact persons to work with Staff on the issues listed 
below, including each contact person’s (i) name, (ii) title, (iii) mailing address, (iv) 
telephone number, (v) facsimile number, and (vi) e-mail address, if any: 

1) issues related to processing this application 

Eric J. Branfman 
D. Anthony Mastando 
SWIDLERBERLINSHEREFFFRIEDMAN,LLP 
3000 K Street, NW, Suite 300 
Washington, D.C. 20007-5116 
(202) 295-8321 (Tel.) 
(202) 424-7645 (Fax) 
E-mail: DAMastando@,swidlaw.com 

with a copy to: 

Thomas Lyle, Regulatory Affairs Manager 
Vitts Networks, Inc. 
77 Sundial Avenue 
Manchester, NH 03103 
(603) 656-8000 (Tel.) 
(603) 656-8100 (Fax) 
Email: tlyle@,vitts.com 

2) consumer issues 

Thomas Lyle, Regulatory Affairs Manager 
Vitts Networks, Inc. 
77 Sundial Avenue 
Manchester, NH 03 103 
(603) 656-8000 (Tel.) 
(603) 656-8100 (Fax) 
Email: tlyle@vitts.com 

customer complaint resolution 

Thomas Lyle, Regulatory Affairs Manager 
Vitts Networks, Inc. 
77 Sundial Avenue 
Manchester, NH 03 103 
(603) 656-8000 (Tel.) 
(603) 656-8100 (Fax) 
Email: tlyle@,vitts.com 



4) technical and service quality issues 

Bruce Dyke, Vice President of Support and Data Services 
Vitts Networks, Inc. 
77 Sundial Avenue 
Manchester, NH 03 103 
(603) 656-8000 (Tel.) 
(603) 656-8100 (Fax) 
Email: bdyke@,vitts.com 

and 

Thomas Lyle, Regulatory Affairs Manager 
Vitts Networks, Inc. 
77 Sundial Avenue 
Manchester, NH 03 103 
(603) 656-8000 (Tel.) 
(603) 656-8100 (Fax) 
Email: tlyle@,vitts.com 

5) “tariff” and pricing issues 

Thomas Lyle, Regulatory Affairs Manager 
Vitts Networks, Inc. 
77 Sundial Avenue 
Manchester, NH 03103 
(603) 656-8000 (Tel.) 
(603) 656-8100 (Fax) 
Email: tlyle@,vitts.com 

6) 9-l-l issues 

Thomas Lyle, Regulatory Affairs Manager 
Vitts Networks, Inc. 
77 Sundial Avenue 
Manchester, NH 03 103 
(603) 656-8000 (Tel.) 
(603) 656-8100 (Fax) 
Email: tlyle@,vitts.com 

7) security/law enforcement 

Thomas Lyle, Regulatory Affairs Manager 
Vitts Networks, Inc. 
77 Sundial Avenue 
Manchester, NH 03 103 
(603) 656-8000 (Tel.) 
(603) 656-8100 (Fax) 
Email: tlyle@,vitts.com 



ATTACHMENT 2 

Certificate of Incorporation and 
Certificate of Authority to Transact Business in Illiiois 

Vitts is in the process of applying for a Certificate of Authority and will submit it under 
separate cover as soon as it becomes available. 



State of Delaware 

Ofice of the Secreta y of State PAGE ’ 

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACBED ARE TRUE AND CORRECT 

THE FOLLOWING DOCUMENTS HAVE BEEN CERTIFIED: 

2654103 8100X AUTHENTICATION: 0205122 

001026352 DATE: 01-18-00 
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DIVISION OF cDRWR4TIONS 
FILED 01:30 Ptl 06,.?5,1999 

991259631 - 2654103 

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION 

OF 

vrrs NmwoRKs, MC. 

V&s Networks. Inc., a corporation organi& and exisdng under the General Corporatimt 
Law of the State of Delaware dots hereby certify: 

1. The original Ceztificate of titporation wns filed with the Scaetmy of State on 
AugUn 19,1% under tttc MT of Vitta corporation. 

2. The fallowing Amended and Restated Certificate of lnctxporation wns duly 
pmposcd by the u~q~~Aon’s Board of Directors pumuant to the applicable provisions of 
Satiou 242 ad Section 245 of the Gcnctal &poration Law of the State of Delaware. In lieu of 
a mwting of the stockho~ mitten consent has been given for the adoption of said Amended 
and Restated Ccxtificatc of lnwtporation and the amendments to be made thereby Pursuant to $ie 
applicable provisions of Sections 242 and 245 of the Goreml Corporation Law of the State of 
Delaware. 

FIRS: The name of the cor~ozation (herdnaftcr called the “Corporation”) is 
Vitts Networks, Inc. 

SECOND: The Jddrca of the registered office of the Corporation in the State of 
Delaware is 1013 Cetttre Road, Wilmington, County of New Castle, Delaware 19805. and tbc 
name of the registered agent of the Corporation in the State of Delaware at such address is 
Corporation Service Company. 

THlRD: The purpose of the Corpoatiou is to engage in any Iawfbl act or 
activity for which cofporations may be orgtmized under the General Corporation Law of the 
State ofDelaware (the “Delaware General Corporation Laor”). 

FOURTH: At the time of filing of this Amended and Restated Certificate of 
Incorporation (the “Certitieatc of Incotporation”) with the Secretary of State of Deiaaware, the 
following action shall take cffu~ each of the 1.200.000 sharu of Common Stock issued and 
ou~ding pior m the date of tiling of this Amended and Restated Certificate of htcotporation 
shall be subdivided into an aggregate of 4,800.OOO shares of Common Stock, to effect a 4-to-I’ 
stock split of the issued and outstanding Common Stock, and all outstauding options. warrants or 
0th~ tights to pwhasc or aqtie Common Stock shell be appmpriately adjuti for such 4:l 
sock split. AU numbers herein reflect the 4:l stock split. 

The Corporation is authorized to issue two classes of shares of capital stock to be 
de&wed rtspcctivaly Pnfnrmd Stock (Yreformd Stock”] cad Common Stock C’COmOn 
Stack’). The total number of shares of capital stock that the Corpororlon is Mhorized to issue is 
100,000,OOO shnrcs of capital stoc!x. The total nnmba of shares of Prcfemd Stock that rbC 

cosnIsaMw~.‘~,,,,-~ 
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Corporation is authorized to issue is 25.000.000 of Preferred stock. The total nu,i&r of ba 
of Common Stock that the Corporation ja authorized to issue is 75,000,OOO of Common Stock 
‘he Prcferrcd Stock and the Common Stock each sheil have a par v&e of SO.01 pa share. 

Subject to Seajou 6 of Part C of this Article Fourth, but notwithstending the 
provisions of Section 242(b)(2) of the General Cotpu~on Law of tke Sietc of Dehw, & 
holders of Common Stock shell vote together with the holdan ofthe Pr&xd Stock as e single 
Cbss with respect to any pqosed amendment hereto thet would increase the number of 
authorized shares of Common Stock or Praferrcd Stock, with each such share being entitled to 
such ~IIUB&J of votes per she es is pmvided in this Article Fou&, a& the holders of the 
Common Stock and the Preferred Stock shall not be entitled to sepaxete class KI~Q with respect 
thRCt0. 

A. Common Stock. 

1. Relative Righta of Preferred Stock and Common Stock. AlI prefemnces, 
voting pOWU& relative. partidpeting, optional or other speciei rights and privilegy aad 
qualificationa, limithms, ox restrictions of the Common SloJi are expressly made subj.=& and 
subordinate to those Uuu may be fixed with respect to any ahaxes of any series of the Prefened 
stock 

oting ghts Except os otherwise required by law or the Certificate of 
hcorpomUoa, ich bckcr of?on&m Stock shall have one vote in respect of each share of- 
stock held by such stockbolde~ of record on the books of the Corpotation for the clcctiou of 
directors end on all matters submitted to a vote of stockholders of the Corporation. Except es 
othvwise set forth in this Amended and Restated Certificate of Inco~retioa. any amendment 01 
mstaicmezat thereof, or in eny Certificate of Design&on filed in ecu~rdnnce with the Gmaal 
Corporation Law of the State of Delaware with raspat to the designation of any series of 
Prefer& Stock, the holders of Common Stock and Preferred Stock shell vote togethu’(or render 
written consents in lieu of e vote) as a single dass on all met&3 Mnnitted to the stockholders 
for s vote. 

3. Dividends. Subject to the prsfercntisl rights of the Preferred Stock, if my. 
Ihe holders of sheces of Common Stock shall be entitled to receive, whul. as and if declared by 
the Board of Directors of the carporation, out of the assets of the Corporation which ere by law 
available therefor, dividends payable eittwr in cash. in propetty or in sheres of capital stock 

4. Dissolution. Liquidetion or Wmdii Up. In the event of any dissohxios 
liquidation or winding uo of the affairs of the Corporation, after distribution in full of the 
~feccntial amounts. 2 my, to be distcibutcd to the h&s of&ares of the preferred Stock, the 
holdem of Common Stock shell be entitled to receive al1 of the remaining asscta of the 
Corporation of whatever kind availabie for distribution to stockholders ratably in proportion to 
the number of shares of Common Stock held by them rupc~tively. unless otherwise provided by 
law or the Cedicatc of Incorpomtion. any amendm~t or restatement thereof. or in say 
Ccrliflcale of Dcripation filed in MCcrdmn0C with (ha O*nml CMpOntlon Law of thr SINa Of 
Delaware with respect to the destgnation of any series of Prefened Stock. 



@loo4 

B. Preferred Stock. 

The Prefermd Stock shall be divided into series. The first se& shall con&t of 
4.403540 shares and be designated “Series A Preferred Stock.” 

Subject to the limitations prwcrjbcd by law and the pmvisions of the Certificate 
of Incorporation, as smettded from time to time. the remaining shares ofprefcncd Sto& may be 
issued from time to time in one or more s&es and the Board of Dkectors of the Cot-poratiioa (tha 
“Board of Directors”) is expressly author&d to prwide for the issuance of all or any of the 
remaining shares of the Pre&7cd Stock in one or mom ssriu, and to fix the number of shans 
and to determine or alter, for each such seriu. such voting powers, full or limited, or no voting 
PJWCI-S, and such designations, preferences, and relative, participatii. optional, or other tights 
and such qualifications, limitations, or restrictions thereof, as shall be stated and expressed in the 
resohation or resolutions adopted by the Boerd of Diors ptwiding for the issue of such shares 
(a “Preferred Stock Designation”) and as may be permitted by the Delaware Cenaal Cowration 
Law. Subject to the limitations prescribed by law and the provisions of tlte Certificate of 
Incorporation. es amended itom time to he, the Board of Dimctors is also expressly authorized 
to w or decrease (but not below the number of shams of such series then outstandii the 
ntmtber of shares of any series other than the Seria A Preferred Stock subsequent to the issue of 
sharesoftbatseriw. In~rhenumbcrofsharesofanyNchsvicsshallbcsodccnasedths 
shares constituting such demme shall resume the status that lbey had prior to the adoption of the 
resolution originally fixing the number of shares of such series. The Board of Directors of the 
Capmtion is expressly authorized by a vote of all of the members of the Board of IMctors 
then in offtce, subject to the limitations prescribed by law and the provisions of the Certificate of 
hcaporation, es amatded from time to time. to provide by adopting a vote or votes, a cert&atc 
of which shall be filed in accordance with the General Corporation Law of the State of Delaware, 
for the issue of the Preferred Stock or one or more classes or series each with the designations, 
rights and privileges that shall be stated in the vote or votee creating such classes or series. The 
authority of the Board of Diractors of the Corporation with respect to each such class or se&s of 
Preferred Stock shell include, without limitation of the fomgoing. the right to dclamjlre and fix: 

1. The distinctive designation of such class or &es and the number of 
shares to constitute such class or series; 

t The rate at which dividends on the shares of such class or series shall be 
declared and paid. or set aside for paymen& whether dividends at the rate so detenuined shalt be 
cumulative, and whether the shares of such class or series shall bc entitled to any participting or 
other dividends in addition to dividends at the rate so Wed. and if SO on what terms; 

3. The rigI& if my. of the Corporation to redeem shares of the particular 
cIass or series and, if redeemable. the price, terms and manner of such redemption: 

4. The special and relative rights and preferences. if any, and the mount or 
amounts per shue, which the shams of such class or se& sbd be entitled to teceivc upon any 
voluntary or involuntary liquidation. dissclution or windins up of the Corp~nUon: 
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5. The tams and conditions. if any. upon which shares of such clw or series 
shall be convertible into, or exchsngeabk for, shsres of stock, or any otha cless or classes, 
including the price or prices or the rate or Totes of conversion or exchnnge and the terms of 
edjustrnent, if any; 

6. The obligstiou, if any, of the Corporation to retire or purchase shsrcs of 
such class IX ser& pa~~~uant to B sink@ fund or fund of a similar neture or otherwise, and the 
terms and wnditions of such obligation; 

7. Voting rights, if any, including speoiel voting rights with respect to the 
election of directors and maters adverseJy effecting any suoh cless or series; 

8. Limitations, if any, on the issuance of additional shsres of such class or 
series or any shares of any other class or series of PMbrred St&, end 

9. .QY ok prtfermces, powui~ quehtications, special or relative rights 
sud privileges tkaeof thet dte Board of Directors of dte Corporation mey deem sdviseble and 
that are not im~~att with law end the provisionS of the Certificate of Incorporetion. 

c. The powas, prefamocs, rights, restrictions. end otha metters releting to the 
Series A Pafared Stock are OS follows: 

1. Dividends. 

a. The holdets of the Seria A Preferred Stock shall be entitled to 
receive cutmkdive dividmtis et the rate of $0.40878 per shere pa enmun (es adjusted for any 
stock dividends, combinstions. splits or shnila events) whether or not earned or declaed. Any 
eccumoleted dividends shell bear interest et the rate of 9.O?h compounded ennueily. Such 
dividends end interest thereon shell be payable in cash (i) when, es. and if declaed by the Bead 
of Diictors. or (iii upon conversion of ell of the Series A Preferred Stock to Common Stock 
pasusnt to ~ectlot~ CS. below (the “Preferred Stook Conversion”). Notwithnandng the 
foregoiog, no dividends (and no interest thereon) shall be payable upon the Preferred Stock 
Convenion if such Preferred Stock Conversion occurs on or prior to June 30.2002 

b. No dividends or distributions of eny sort (otha than e dividend 
payable soIely in the Common Stock of the Corporetion) shell be paid on eny Common Stock of 
the Coqmdio~~ so long as sny sheres of Saies A Preferred Stock ternein outstanding. All 
numbers mlstJng to cehxtletion of cumulative dividends sheh be subject to quitshle adjustment 
in the cvmt of any stock dividend, stock split. cornbiition. reorgsnizetic~ recspitelization, 
reclassificetion or other simila event involving a chsnge in the capital structure of the Series A 
PI&r& stoclc 

3 -. Liquidsdon Preference. 

In tbc event of eny liquidation. diwlution or windiq up of the 
Cmpcmtiott, whother ktntay or involuntay, the holders of the Series A Prefersed Stock shell 
be entitled to receive. prior and in prefmncs to any distribution of sny of the assets or surplus 
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funds of the Corportiticn to the holders of the Common Stock or other series of preferred Stock 
by ~WSOII of their ownership thaeof, the amount equal IO $4.542 (as adjusted for any stwk 
dividends, combinations, splits or similar events) plus all accrued but unpaid died&s and 
interest thereon (the “Liquidation Amount’~ for each share of Series A Preferred Sto& tlteu held 
by them. If upon the ocuumnce of swh -‘ens the assets and funds thus distributed among the 
holders of the Series A Preferred Stock shall be insuf&ient to permit the payment @ such 
holders of the tidl Liquidation Amount, than tbc entire assets awJ fundJ of the Corpo&on 
legally available for distribution &all be distibuted ratably among the holders of &e Se&s A 
Preferred Stock in pmportion to the aggregate Liquidation Amount each such bolder is dtberw& 
entitled to receive. The holders of Series A Referred Stock shall have the right to convert such 
sharci into Common Stock, in accordance with Section 5 hereof, et any time prior to or in 
CO~~WC~~OO with any liquidation, dissolution or winding up of the Corporation, 

b. Aftcx payment to the holders of the Series A Praferred Stock of the 
amoLults se1 forth in Sectloa C.Za above, the enti mm&illg assets and funds of the 
Corporation legally available for distribution. if any, shall ba distributed among the holders of 
the Common Stock in pmportion to the shares of Common Stock then held by them. 

C. For purposes of this Saction C.2, upon the written consent or 
winu! agreement of holders of at least a majority of the shares of Series A Prcfcrrad Stock then 
outstanding, (i) any acquisition d&e Corporation by means of merga or other form of corporate 
rwrganization in which outstandmg shares of tbc COrporatioa are exchanged for srmrihes or 
other cunsideratitm issued or paid. or caused to be issued or paid, by the ~uiring entity or its 
subsidiary (other than a mere reincorporation aansaction) or (ii) a sale, lease or conveyance of all 
of substantially all of the fssds of the Gxporation~ (upon such written consent or written 
agmmen~ each event described in (i) and (ii), a “Corporate Tmnsac4ion”). &all be trcatcd 85 a 
liquidation, dissolution or winding up of the Qrporation and shall entitle the holders Of Seric~ A~ 
Prcferrcd Stock to rcceiw at the closing of such Corporate Transaction in cash. sew&es or 
othu pmpertr (valued as provided in Se&op CZd. below) amounts as specified in Section 
C.2.a. above. 7%~ pttwisio~~ of this Section 2 sbaII not apply lo any raorganIzation. merger or 
consolidation invoiving (1) only a change in the state of incorporation of the COrpmation. Q a 
merger of the Corporation with or into a wholly-owned subsidiary of the Corpoatiaa that is 
incorporated in tbc United States of Amsrica, or (3) an acquisition by merger, rwrganition or 
wmsolidation, of which the Corporation is substantively the surviving corporation and operata 
as a going concern and Ia not tha target in any such acquisition, of another wrpomtion that is 
approved by the Board of Dii~rs of the CorporatiOn witb a majority of tha Series A Directors 
concuning and which does not involve a recnpitalization of the Scriw A Pmfened Stock. 

Wbenevex the distribution provided for in this Section C.2 &all be 
payebb in sea&& odr.pmperiy other than cash, the value of such distribution aball be the fair 
mark& vahm of such securities or other propmy as detwnincd in good faith by the Board of 
Directors. The Liqt&lation Amount shall in ail events be paid in cr& provided. however, that if 
the Liquidation Amount is otherwise payable in connection with a consolidation or merger Of the 
Corporation. or sale oFsubstantially aII of the ,wpital stock of the C-orporation, then cecb holder 
of the Sties A R&,x-red Stock shall rasaive payments with rsspcct to the Series A Preferred 
Stock in the same form of consideration as is payable with respect to the Common Stock. In the 
nNAt, 
Wu(,6R‘l~Yl.*llSS7-I 
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cvcnt of any business combination or acquisition involving the Corporation which is intended to 
be ti-cated as a “poohg of interests’* for accounting purposes under Accounting p&cipl~ Board 
Opinion No. 16, the acquisition wnsidemtion (including any shares of capital flock 0~ &cr 
securities to be delivered or exchsnged by the acquiring corporation) shall be mailocated among 
the ho1de-m of Series A Preferred Stock in an appropriate manner to give ewnomic affect to the 
essential intent and purposes of Section Z(a) and (c). 

3. Redemption. 

a. At any time after June 30, 2004. the holders of a majority of the 
outstanding sharca of Series A Preferred Stock shall have the option to require the Corporation to 
redeem (a “‘Mandator+ Redempi&~~“) ah. but not less thau ail. of the Series A Preferred Stock 
held by such holders at a price per sham of Series A Preferred Stock equal to the greater of(i) the 
Liquidation Amount or (ii) an amount equal lo the feir me&at value per shera of Series A 
Preferred Stock, such value to be determi& by an independent appraisal (the “Appraisal”), 
exclusive of liquidity or minority own&ship discouats. performed by an independent third Party 
mutttaLly agreeable to such holder and the Corporations The expense of the Apmaisal shall be 
bomeequatlybytheCorpmatiwandthc,redeem@holder. AholderofsharesofSeriesA 
Prelbred Stock may require the Corporation to make a Mandatmy Redemption by giving written 
notice (the “Redemotion Notice”) to the Corporation of such election Upon the later of(i) 45 
days aftar receipt of such Redemption Notice, or (ii) 10 days after the Appraisal is complete (the 
“Msndatory Redemption Date”), the Corporation (and such holder) will be obligated to redeem, 
to the extent it may lawfblly do so, all of such holder’s Series A Preferrad Stock 

b. To the extent legally permissible. amounts to be paid pursuant to 
any Mmdatory Redemption shall be paid in cash to the extent of 50% of aggregate cash provided 
by operating activities of the Cmpmation (as dctetrnined in accordance with generally accePted 
accounting Principles) for the four fiscal quarters immediately ~mading the fiscal qu*r in 
which the applicable Redemption Notice is received by the Corporation and the balance shag be 
paid in the form of a two yem Promissory note payable in equal quarteriy installmmts and 
bdt-tg simpk intcnst of 8% pn BMU~. any atao~nts due and unpaid under such promissory 
note shall Uwtdter bear simple interest at 14% per annum. N~hdhatandiig anything hcrem to 
the contrary. in no event shall suck interest exceed the maximum rate allowable under applicable 
law 

Ifthe funds of the Corporation legally available for td~ptjon of 
Series A Preferred S&t on any Mandatory Redemption Date and specified in Section C.3.b. 
above are inau&ieat to redeem the total number of shares of Series A Pref& Stuck to be 
redeemed oa such MMdatoy Redemption Date, those funds that are legally available shall be 
usedtnredeemthe maximum possible number of shares of Series A Preferred Stock ratably 
among the holders of such shares to be redeemed on the basis of the r~dcmpti~n amounts due 
with rupccl lo C-X shares held by each such holder. At any time and from time to time thereafter 
when additi~~nei funds of the Corporation are legally available for redemption of shares of Series 
A Preferred Stock such fuods skdl be used IO immediately redeem, in accordance with Section 
C.3.b. above, the balaace of the shares Which the Corporaion has beeeme obligated to redeem 
on any Mandatory Redemption Date but which it has not redeemed. Such shares shall be 

. 



redeemed ratably among the holders of such shares m be redeemed on the basis of the 
redemption amounts due with respect to the balance ofthe shares hcfd by each such holder which 
the Corporation became obligated to redeem on such Mandatory Redemption Date but which 
have not been redeemed. Such funds shah not be used for any 0th purpose, including to 
redeem any shares of Series A Preferrad Stock which the Corporation is obligated to redeem on 
any subsequent date. 

d. NoWithstauding anything to the coatrery herein or in the 
~oration’s Bylaws, if the Corporation does not r&em all Series A Preferred Stock to be 
redeemed on a Mandatory Rcdunption Date (wh&cr due to lack of legally available fm& or 
OtherWise) thea during the period f&n the Mmuiatory Redemption Date until such Series A 
Preferred Stock is radaemed (the “Board Control Period”), the Corporation’s Board of Directors 
h.fl be Cmslitutcd as follows: The Board of Directors shah consist of seven members. Four 
dir&ton (the “Seaies A Diecton”) sbd be elected by a phnality vote of the holders of &ems of 
Series A Preferred Stock, voting as a separate class. Three directors (the “Common Directors”) 
sbdl be cfected by e plurelity vote of the shares of Common Stock. voting as a separate class, 
The holders of a majority of the shares of Series A Preferred Stock may remove Series A 
D~cccc~~(s) and appoint new Series A Dir(s) to fill any vacancies by written notice delivered 
to the Chpnalior~ The holders of a majority of the shares of Common Stock may remove 
Common Director(s) and appoint new Common Direct@s) to fill any vacancies by written 
notice delivered to the Corporation Vacancies may not be fiRed in any Other manner. Upon 
termination of the Board Control Period, the most recently elected Series A Director shall resign 
and the Common Directon may appoint a director to till the such vacancy. 

4. Voting Rights. 

a. Fach holderof shares of Series A Praferrcd Stock shall be entitled 
to the mtmbw of votes equal m the number of whole shares of Common Stock into which such 
shares of Series A Referred Stock could be converted and shell have voting rights and po- 
equal to the voting rights and powers of such Common Stock (except as otherwise etqxessiy 
provided herein, voting together with the Common Stock as a single class) and shall be erWJed 
to notice of any stockholders’ meeting in accordaace with the Bylaws of the Corporation and the 
Delaware Ganeral Corporation Law. Fmctional votes shall not, homver. be permiUed end any 
fractional voting rights resulting from the above formula (after aggregating all shares into which 
share.% of Series A Preferred Stock held by eech holder could be converted) shah be rounded to 
the nearest whole number (with one-half being rounded upward). Such determbsation of “s 
share.9 shall be based upon the aggregate number of shares of Series A Preferred Stock held by 
each hohler, aud net upoa eech share of Series A Preferred Stock so held by the holder. Each 
holder of Common Stock shall be entitled to one vote for each share of Common Stock held. 
Except as other&se expressfy provided in this Ameaded and Rr&ated Certificate of 
lnwrpodon. the holders of shares of Series A Pteferred Stock and Common Stock shelf vote 
togethar (or render written consents in lieu of a vote) as a single class on all matters submitted to 
the smckboldetx of the Corporetion. 

b. Until censummatien of a Qualified Public Offariag (ata clefIn& 
below) aed unleaa orhanvire agreed by tlta helden of a Werlty ef tlu nsdea A Preferred gtc& 



the Corporation’s Board of Directors shall be conatttuted 09 follows: The Board of Directors 
shall consist of swca members. Three directors (the “Sties A Dircctoa’) shall bc elected by a 
plurality vote of the holders of shares of Series A Pmfetred Stock, voting as a separate cbsss. 
Four directors (the “Comtnon Dtecton”) shall be elected by a plurality vote of the shares of 
Common Stock. voting as I! separate class. lhc holdem of a majority of the shares of Scriw A 
Prcfbrrcd Stock may remove Series A Director(s) and appoint new Series A Director(s) to fill 
any vacencics by written notice delivered to the Corporation. The holders of a majority of the 
shares of Common Stock may remove Common Dir&x(s) and appoint new Common 
Dlltor(s) to fi11 any vacancies by written notbx delivered to the Corporation. Vacancies may 
not be filled in any o&r manner. This Section 4.b. shall not be operative during a Board 
Control Period 

5. Convetsiou. The holdas of the Seriw A Prefencd Stock shall have 
wnversion rights as follows (the “Conver&m Ripbts”): 

L 

a. Right to .convert Each share of Se& A Preferred Stock shall be 
wnvertiblc. at the option of the holder themof, at any time at the offkx of the Corporation or any 
tier agent for such ato& into such number of My paid and wnamesse blc shares of 
Common Stock as is dctcrmincd by dividing S4.542 by the Conversion Price applicable to such 
share, dchmincd as heminaftcr provided. in e&ct on the date the cad&ate is sutrcndered for 
WIIWAO~. The Convcssion Price at which shares of Common Stock shall be delivcmble upon 
conversion of shares of the Series A Prcfcrred Stock (the “Series A Conversion Price”) shall 
initially be S4.542 per shan of Common Stock Such initial Series A Conversion Price shall be 
edjustcd as hereinafm provided 

b. Automatic Convtion. Each shars of Seriw A Prefer& Stock 
shall automatically be convcrtcd into shams of Common Stock at the then cffcctive Series A 
Conversion Price upon the ear&at of(i) the efPe.clivencss of an underwritten public offering on 
a firm commitment basis pursuent to an et%ctive rcgistmtion Ftatrmmt filed pursuam to the 
.%cwitles Act of 1933, as smended, cowring the o&r and sale of Common Stock for the 
account of the Corporation and/or selling stockholders in which the Corpomtion and/or such 
stockholders actually rcccive gross proweds equai to or gIeatR than S30,000,000 and at a price 
per sbiue equal to or greeter than $9.09 (adjusted for any stock split, stock dividend, combination 
or similer event involving a change in the Common Stock), or (ii) the d&e specified by written 
consent or written agreement of holders of at least two-thirds of the &area of Scriw A Preferred 
Stock then outstanding. The automatic convcraion of the Setiw A PreWed Stock into shares of 
Common Stock as provided in clause (i) above upon the cfF&veness of the registration 
statement shall be subject in all ckmutan~ to the closing and cmmmma tion of the offer and 
salt of sharea of Common Stock pursuant to any public offering satia@ing the rquirements of 
clause (i) ebove. 

c. Mecheniw of Conversion. 

(0 Before any holder of Scriw A Preferred Stock shall be 
cntitlcd to wnvai the same into shares of Common Sock, he shall surrender the wrWcate or 
cutificatw therefor, duly endorsed, at the ofEcc of the Corporation or of any transfer agent for 
such stock and shaU give written notice to the Corporatiou at such ofiice that hc elects to convert 
Ilr(At. ~I.I13SII.~ 
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the same and shall state therein the name or names in which he wishes the cenifjcnte or 
certificates for shares of Common Stock to be issued. The Corporation shall. as soon as 
practicable thereafter. issue and deIivu at such office to such bolder of Series A Preferred Stock, 
a certi.fIcate or certificates for the number of shares of Common Stock to which he shag be 
entitled ss aforesaid. Such conversion shall be deemed to have been made immediately prior to 
the close of business on the date of surren& of the sheres of Series A Preferred Stock to be 
wnvcncd. and the person or parsons entitled to receive the shares of Common Stock issuable 
upon such cowcrsion shah be treated for all: purposes as the record holder or holders of such 
sharer of Common Stock on such date. Upon the oqturence of the conversion cveuts specitied 
in the preceding paragraph (i), the holders of the Series A P&&red Stock shah. upon notice 
from the Corpomtioa, surrender the certifi~tca representing such shares at the office of the 
Corporation or of its trausfet agent for tha Common Stock. Thereupon, there shag be issued and 
delivered to such bolder a certificate or certificates for the number of shares of Common Stock 
into which the shams of Series A Preferred Stock so surrendend were convertible on the date oh 
wtlich suclt convcrsioa occurred. The Corporation sbeil not be obligated to issue such 
cutificetcs unless cetciticates evidencittg the sharu of Series A Preferred Stock being converted 
arc either delivered to the Corporation or any such trans%r agent, or the holdor notifies the 
Corporation thet such cutificates have been lost, stolen or destroyed and executes an agmement 
reasonably stdisfanoly to the Corporation to indemnify the Corporation from any loss imurcd 
by it in coamsion thcrcwith. 

(3 If the conversion is in conuqtion with au underwritten 
offcting of securities pursnanr to the Securities Act or other event regmding which. notice is 
provided pursuant to Section C.5.i. (collectively, a “Contingent Eve&), the conversion may. at 
the option of any holder tendering shares of Seriee A Prefared Stock for conversion, bs 
conditioned upon the closing with the underwriters of the sale of securities pursuant to such 
offbring or the occunmce of such Contingent Event, in which event the person(s) entitled to 
rawivc the Common Stock upon conversion of the Series A Preferred Stock shall not be deemed 
to have wnvcrkd such Serifs A Preferred Stock until immediately prior to the closing of such 
sale of securities or Contingent Event. 

Issues. 
d. Adjustments to Series A Coaversion Price for Certain Diluting 

the following definitions appl:j] 
Special Definitions. Par purposes of this Section C.5.d.. 

(1) ‘I- shall mean rights, options, or werrants to 
subsaibe for. purchase or otherwise esquire either Common Stock or Convertible Se~uriti~ 
(defined below). 

(2) “Original Issue Date” shall merm the date on which 
a share of Series A Prefenvd Stock wee fink issued. 

(3) “Convertible Seourities” rhsll meen eny avid-es 
of indebtedness. shates (other than Cotatnon Stock and &rise A Pref& Stock) or other 
securities convertible into or exchangeable for Common Stock. 
FmAl. ‘vIM1am403%.~,5,,-, 
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(4) “Additional Shams of Common Stock” shall mean 
all shares of Commou Stock issued (or. pursuant to Sation C.S.d.(iii), deemed to be issued) by 
the Corporation after the Original Issue Date. other than shares of Common Stock issued (or 
deemed issued): 

Preferred Stock; 
6% upon conversion of shares of Series A 

(W to clircotors. officers, employees and 
~dtsnts pursuant to any inccntivc or nonqualified stock option plan or agreement, stock 
pwchwc plan or agreement, stock issuance or restriction agreemet& stock ownership or purchase 
plan, wnsulting agreement (the “Employee Stock”) provided that the ,number of shams of 
Employee Stock does not exc+sed an aggngate of X400,gOO shares (as adjusted for any stock 
dividends, wmbinationa, splits or similar events) rcgardla.~ of whether issued by the 
Corporation prior to the date hereof or issuable after the &to hereof unless additional Employee 
Stock is approved by a majority of the members of the Board of Directors with a majority of the 
kk.s A Directon conwn-ing; 

Preferred Stock; 
(Cl ‘- as a dividend or ditibution on Sai& A 

(D) for which adjustment of the Series A 
Conversion Price is made pursuant to Section C.5.e.; 

Q in connection with wrporate pmtncriag 
transactions, leasa lines, bank fmancings or acquisitions of businesses or intellectual property 
rights, provided in each such case that such transaction was apprwed by the Board of Directors, 
with a majority of the Purchescr Directors concurring; or 

Q a warrant(s) issued to Jef&ies & Company, 
Inc. (or any affiliated entity) for au aggregate amount of up to 320.650 shams of Common Stock. 

(ii) No Adjustment of Series A Conversion Prioe. Any 
provision herein to the conbury notwithstanding, no adjustment iu the Series A Conversion Price 
shah he made in ~spuct of the issuance of Additional Shares of Common Stock unless the 
consideration per shsre (determined pumuant to Section C.S.d.(v) hereof) for an Additional Share 
of Common Stock ‘&w-d or deemed to be issued by the Corporation is less than the Series A 
Convemion Price in e&et on the date of, and immedietely prior to such issue. In computing 
each adjusted Series A Conversion Price. the result shall be rounded to five decimal places, end 
such adjustment shall be made separately in each instance, and in the event the adj&rnent 
tharefmm restrIm in a change of the Series A Conversion Prica of less than $0.01, no adjustment 
to the then Series A Conversion Price shall be made, but the amount of said adjustment 
dculatcd thereby shell be carried forward to successive occasions until such adjustments in the 
aggregate equal or exceed SO.01. 

(iii) Deemed Issue of Additional Shares of Common Stock. In 
the nmt the Corporation at any time or from time to time &et the Otiginal Issue Date sIxaIl 
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issue any Options or Convertible Securities or shall fix a record date for the dctormination of 
holders of any ChS of securities then entitled to receive any such Options 0~ Conv&& 
Securities, then the maximum number of shams (as sot forth in tha instrttn~cnt relating mcmto 
without regard to stay provisions contained &rein designed to protect against dihttion) of 
Common Stock issuable upon the oxcrcise of such options or, in the case of Convcrtilj~~ 
Securities and Options themfor, the conversion or exchange of such Convertible Securities. shah 
be deemed to be Additional Shams of Common Stock iaaucd aa of the time of such issue or, m 
cwc such a record data shall have been fixed, aa of the cIoso of businem on such record date, 
provided huther that in any such cam in v&ic.h Additional Shams of Common Stock arc deemed 
to be issued: 

(1) no fn-thcr adjustments in the Series A Convasion 
Price shall bc made upon the subsequent issue of Convertible Sccuritirss or shares of Common 
Stock upon the exercise of such Options or conversion or exchange of such Convertible 
Securities; 

(2) if such Options or Convertible Securities by their 
lams provide, with the paaaage of time or othmwiw, for any htcmaae in the considaution 
payable to the Corporation, or decraase in the number of &area of Common Stools issuable, qxm 
the cxcrcise, conversion or exchauge thereof, the Series A Convemion Price computed upon the 
orighd issue thereof (or.upon the 000umw of a record date with respect thsreto), and any 
subaaptent adjuatnmnts based thoreon. shall, upon any such in- or dccrcaae becoming 
effective, be mconquted to reflect such increase or dccrcaac insofar as it a&o& SO& options or 
the right9 of conversion or exchange under such Convertible Sccuritics (jxovidcd, bowevar, that 
no such adjustment of the Scriea A Conversion Price &tall a&t Common Stock previody 
issued upon conversion of tbe Seriw A Preferred Stock); 

(3) no djustmatt pursuant to clause (1) or (2) above 
shaU have the &cct of inaeasbsg the Series A Convcraion Price to an amount which exceeds the 
lower of (a) tbc Sties A Convaaion Price on the originaI adjustment dam. or (b) the %ries A 
Conversion Price that would have resulted from any iasuanca of Additional Shams of Common 
Stock !XWW~ the original adjustment dam and suoh readjustment date. 

(iv) Adjustmaa of Series A Conversion Price Upon Issuan~ of 
Additional Sbarca of Common Stock. In the eveut the Corporation, at any time at& the Or&id 
Issue Date. shall iaauo AdditionaI Shares of Common Stock (incIudin~ Additional Shares of 
Common &ok deemed to Ix issued pursuant to Section C.S.d.($) with&t wnsideration or for 
a consideration pa slum leas than the Series A Coavcrsion Rica in afIe.ct on the date of and 
immediately prior to such issuo, then and in such event, the Series A Conversion Rice ahaIl be 
reds 00 ocurreatly with such issue, to a price (c&&ted to the nearest cent) determined by 
multiplying the Series A Conversion Price by a fraction, the mnnerator of which shalt ba the 
number of shares of Common Stock outstanding immcdiatsly prior to such issua plus the numbs 
of shares of Common Stock whii the aggiegatc consideration received by the Corporation for 
the total number of Additional Shares of Common Stock so issued would plrrcharc at tl# Sties 
A Conwrsion Price in effect immediately prior to such issuance, and the denominator of which 
shalI be the number of shares of Common Stock outstanding immediately prior to such issue plus 
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the number of such Additional Shares of Common Stock so issued. For the pmpoae of the above 
calculation. the number of shares of Common Stock outstanding immediately prior to such issue 
shall ix calcolated on a fully dilukd basis, as if all shams of Series A Prefured Stock and all 
Convcrtibie Securities bed been fully converted into shares of Common Stock and any 
ootmandiig Options or other Convertible Secutitics had been fblly exercised (and the resulting 
securities fully converted into shams of Common Stock, if so convertible) as of such date. The 
provisions of this Section Sd may be waived in any instance (without the neoeasity of convening 
any meeting of stockholders of the Corporation) upon the written approval of the holdem of a 
majority of the outstanding sharw of Series A Prefurrd Stock 

(v) Determination of Consideration. For purposea of this 
Section C.5.d.. the consideration received by the Corporation for the issue of any Additional 
Shares of Common Stock shah be computed as followo: 

(1) Cash and Prouerty: Such consideration shell: 

(4 iusofar as it wnaists of cash, be computed at 
the aggegak amount of cash receivexl by Ihc Corporation; 

@I insofarasiteonsistsofpmpertyothathan 
ah. be computed at &e fair v&e thereof at the thne of such issue. as de%enni& in good faith 
by the kmtd of Dira%rq and 

03 in the event Additional Shams of Common 
Stock ate issued together with other &ares or securities or other easeta of the Corporation for 
cousidemtion which covers both. k the proportiou of such consideration so received in ~tehange 
for the Additional Shares of Common Stock, wmputed as provided in clauses (A) and (B) above, 
as determined in goed faith by the Board of Directors. 

Options and Convertible Seetuities. The conaidaratioa per 
here received by the Corporation for Additional Sharea of Common Stock deemed to have been 
issued pursuant to Seetion C.S.d.(iii). relating to Options and Couvertible Seeuriti~ shall be 
determined by dividing 

(D) the total amount, if any, roxived or 
receivable by the Corporation as consideration for the issue of such Options or Convertible 
Securities, plus the minimum aggregete amouut of additional consideration (a3 set forth in the 
instnunents relating thereto, without regard to any provision wntaiued the&u designed to 
protect agaiuat dihttiou) payable to the Corporation upon the exercise of sooh Optioua or the 
conversion or mchange of such Convertible Securities. or in the case of Optiona for Convertible 
Securities, the exereir of such Options for Convertible Securities and the conversion or 
exchange of such Convertible Securities by 

(E) the maximum nwnbar of shara of Common 
Stock (as set forth iu the instrtmteuta relating thereto.‘without regud to any pmtirion contained 
thmln de4gued to protect a&~t the dilution) tunable upon the sxoroise of such options or 
conversion or exchange of such Convertible Sexxuitiu 
FluI. cMIM~~.wI.*,,I~7-, 
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e. Adjustments to Series A Conversiou Price for Stock Dividends and 
for Combinations or Subdivisions of Common Stock. In the event that the Corpotution at any 
time or from time to time after the Origmal Issue Date shall effect a 6) subdivision of the 
outstaoding shares of Common Stock into a greater number of shares of-Common Stock (by 
stock dividend, stock split, reclassification or otherwisa). or (ii) combination, or consolidation of 
the outstanding shares of Common Stock into a lesser number of shares of Common Stock (by 
reclassification or otherwise), than the Series A Convaraiou Price in effbet immediataly prior to 
such event shall, concurrently titb the effectiveness of such avent, be proportionately deereased 
or inereesed, as appmpriatc. In the event that the Corporation shal1 declare oi pay, without 
consideration, any dividand on the Common Stock payable in Common Stock or in any right to 
acquire Common Stock for no consideration. then the Corporation aball be deemad to have 
subdivided the outstanding shares of Common Stock by au amount of shares equal IO tha 
maximum manbar of shares issuable through such dividend arm/or upon exercise of such rights 
to aquira Common Stock 

f. Adiosuuents to Se.ries A Conversion Ptice for Reclassification and 
Reorganization. If the Common Stock issuable upon conversion of the Series A Preferred Stock 
shall be chauged inro the same or a differeut nut&r of shines of any other class or classes of 
stock, whether by capital reefganization. reclassification or otherwtse (other than as provided for 
in Section C.5.c. above or in connection wiih a Corporate Transaction), the Series A Convemion 
price then in effect shell. wneurrently with the effeetiveuess of such reorga&ation or 
reclassiftcation. be prqodouately adjustad so that the Series A Preferred Stock shall ba 
convertible into, in lieu of the number of shares of Common Stock which the holders would 
otherwise have bean entitled to receive, n number of shares of such other class or classes of stock 
equivalent to ttte numbar of~sbereo of Common Stock that would have baan subject to moeipt by 
the holders upon conversion of the Series A Preferred Stock immediately bcfora that change. 

g. No ImpairmenL The Corporation wig not, by amendment of its 
Ccrtifieate of hzorporation or through any reorganization. transfer of assets, consolidation, 
merger, chssolution, issue or sale of securities or any other voluntary aotion, avoid or seek to 
avoid the observance or perfbrmance of any of the terms to be obse~ed or parlbrmed hereunder 
by the Corporation, but will at all times in good faith assist in the carrying out of all the 
provisions of this Seotion C.S and in the takiug of all such action a$ may be necessary or 
apprupriate in order to protect the Conversion Rights of the holdem of the Series A Prefanud 
Stock against impairment. 

h. Cutificates as IO Adiustments. Upon the occomsnce of each 
adjustment or readjustment of the Series A Conversion Price pursuant to this Section C.5. the 
Corporation et its expeose shah promptly compute such -adjustment or readjustment in 
accordam with the terms hereof and prepare snd furnish to each holder of Series A Preferred 
Stock a eertifieata exeoutad by the Corporation’s President or Chief Financial Officer setting 
forth such adjustmant or readjustment and showing in detail the facts upon which such 
adjustment or readjustmmt is baaad. The Corporation shah, upon the written request at any time 
of any holder of Series A Pretbrred Wok. furnish or cause to bc fumisbed to such holder a like 
certifiiute setting forth(i) such edjuatmamr cud nadjustmeotr. (ii) the Suiae A Convarsion Price 
at the time in effect, and (iii) the number of shares of Common Stock and the amou~~t, if any, of 
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other proptay which ar the time would be received upon the convcmion of the Series A Preferred 
Stock. 

i. Notices of Raord Date. In the event that the Corporation shall 
propose at any time to effect any reclassification or recapitalizatioo, to merge or consolidate with 
or into any other entity, or sell, lease or convey ah or substantially all of its assets, or to liquidate, 
dissolve or wind up, then, in ccmnectioa with each such event, the Corporation &all send to the 
holders of Series A Preferred Stodc (1) at least 20 days prior written notice of the date on which 
a rcwrd shall be taken for such event and specifying the date on which such event shah OCCW, 
and (2) at least 20 days prior written notice of the rewrd date for determining rights to vote, if 
any. in respect of such event. 

i Issue Taxes. The Cotporation shall pay any aud all issue and other 
taxes that may be payable in mspect of any issue or delivuy of sba& of Common Stock on 
conversion of sham of Series A Pm&nui Stock pursuaut hereto; provided, however, that the 
Copration shall not be obligamd to pay any tram&r taxes resulting from auy transfer requested 
by any holder in wnneotion with any suoh wnvmion. 

k. Reservation of Stock Issuable Upon Convetsion. -lXe Corpora&n 
shall at all times merve and keep available out of its authod& but uolssued &area of Common 
Stock, solely for the purpose of effactii the conversion of the shams of the S&es A Pm&red 
Stock, such number of its sharw of Common Stock as shnll from time to time be su5cient to 
effect tbc wnversion of all outstanding shares of the Series A Preferred St* and if at any tima 
the number of aurhorized but unissued shares of Common Stock shall not be sufiiciatt to efibct 
the con~~aion of all then outstanding shares of the Series A Prefaned Stock the Corporation 
shall take such wrporatc action as may, in the opinion of its counsel. be necessary to imreaac its 
authot&ed but unissued sbrvu of Common Stock to such number of shares as shaU be sufficient 
for such purpose, including, without limitation, engaging in best effotts to obtain tie roquisitc 
stockholder approval of any necessary amendment to this Certificate of Inwtpnmtion. 

1. Fractional Shares. No fractional share shall be issued upon the 
conversion of any share or shares of Se&s A Preferred Stock. All shares of Common Stook 
(including hactions thereof) issuable upon convmion of more than one share of Series A 
Preferred Stock by a holder thereof shall be aggregated for purposes of demrmimng whether the 
conversion would result in the issuawa of any bctional share. If. after the aforemerJtiotlcd 
aggregatxon. the wmenion would result in the issuance of a fraction of a &are of Common 
Stock, tba Corporauon shall. in lieu of issuing any fractional share, pay the holda otherwise 
entitled to such &action a sum in cash equal to the fair market value of such &action on the date 
of conversion (aa determined in good faith by the Board of Directors). 

m. Notifes. Any notice required by the provisions of this Section C.5 
to be given to the holders of shares of Series A Preferred Stock shall be deemed given if 
deposited in the United Statt-s mail, postage prepaid, and addressed to each holder of IWOrd at 
bis address appearing on tha books of the Corporation. 

6. Restrictions and LimiWiom. 

~%l-w1.‘1~,,7., 
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n So long as any shares of Series A Pmfurad Stock nmain 
outstanding, in addition to any other vote required by the Delaware General Corporation Law, 
the vote or written consent or written agreement of the holders of at least a majority of the then 
outstanding shares of the Series A Pmfcrred Stock, voting as a separate class, shall be required in 
order to: 

Preferred Stock; 
(vi) alter the rights, prcfmnccs or privileges of the Saties A 

Preferred stock; 
(vii) increase the authorizd number of shares of the Series A 

(viii) authorize or issue, or obligats itself to issue, any other 
equity security (including any security convertible intn or exsmisable for any equity security) 
senior to or on a parity with tbc Scrias A Preferred Stock as to dividend rights, liquidation 
preferences or redemption righw or 

(ix) redetm.purchaworothawisceqllireanys~of 
Coammn Stock or Prefatted Stock (or pay into a sinking fund for such purposa); provided 
however that this mstriction shag not apply to any redemption pumtant to S&ion C.3 ox to the 
repmchasc of aharcs of Cormnon Stock at the original purchase price Born ctnployae5,05caa4 
directors or othar persons performing services for this Corporation. 

b. So long as any shates of Series A Prefetmd Stock remain 
outstanding, in addition to any other voto required by the Delawara General Corporation Law. 
the vote or written wnscat or written agreement of the holders of at laast a majority of the then 
outstanding shams of the Series A Prefarred Stock (on an as converted basis) sod Common 
Smck. voting together as B single class, shd be rqulred in o&t to merge or consohdate with or 
into any other entity or sell or wnvsy any substantial portion of the Corporation’s assets. 
Nofdhstadiug the foregoing and prior to Daanbcr 31, 2000, if any such merger, 
wnaohdation. sale or wnvcyattce would result in holdars of Series A Pxcfarrad Stock recaiviig 
less than S13.626 pex share (as adjusfcd for any stock dividend, stock split, raolassiticatioa or 
similar events), the vote or wrirtcr wnsent or written ngreanent of the holders of at least a 
majority of the than outstanding shams of Series A Preferred Stock shag be required in order to 
eflkt such bansaction. 

7. No Reissuanca of Series A Preferred Stock. No share or shares of Series 
A Preferred Stock aquircd by the Corporation by reason of redamption, purchase. wnvasion or 
otherwise shall be reissued. and ail such shams shall be canccllad, retired and restored to the 
status of undasiguatad Preferred Stock. 

FIFTTHt The Corporation reserves the right to adopt, repeal, rescind or amand in 
any respect any .provisions contained in this Certificate of Incorporation in tha manner now or 
hemafter prescribed by appiicablc law and in acwrdamx with the terms of the Certificate of 
Incorporation. and all ri&ta confund on atookbolda herein am & subjaot to this 
reservation. 

15 
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SIXTH: The management of the business and the conduct of the affairs of the 
Corporation shall be vested in the Corporation’s Board of Dhectora. The number of directors 
constituting the whole Board of Directors shag be fixed by, or in the manner provided in, the 
Bylaws of the Corporation. 

SEVENTR: Elections of directors riced not be by written ballot unless the 
Bylaw5 of the Corporation shall so provide. 

EIGHTH: The Corporation elirninmcs the personal liability of e-acb member of 
its Board of Dhcctora to the Corporation or its stockhoIders for monetary damages for breach of 
fiduciary duty as a director, provided that the foregoing shall not eliits the Mility of a 
director (i) for eny breach of such dircctork duty of loyalty to the Corpomtion or its stockholders, 
(ii) for acts or omissions not in good faith or which involve intentional misconduct or a knowing 
violation of law, (iii) under Section 174 of Title 6 of the Delaware Code, or (iv) for any 
uens~~tion hm which such diiaor derived an improper permal benefit. If the Delaware 
General Corporation Law is arnetxkd in the future to authorize cotporate action for&r 
eMinating or limiting the pcrsonat liabiliv of diraotors, then tha liability of a director of the 
Cocpomtion shall be &mine&d or limited to the fullest extent pennittcd by the Delaware 
General Corpora-(ion Law, 8s so amcndcd from time to time. Neither any amwlment nor repeal 
of this Article EIGHTH. nor the adoption of any provision of thii Certificate of Lncotporation 
inwnsistcnt with this Article EIGHTH. shd eliminate or~rcduce the &%I% of this Article 
lXX4TIi in rcqet of any mattez occur&, or any cause of action, suit or claim thet, but for this 
Atticle E.IGHTH, would accrue or arise, prior to such amendment, repeal or adoption of an 
inconsistent provision. 

NINT& A dhctor of tic Corpomtion shall, to the full extent Permitted by the 
Delaware General Corporation Law as it now exista or as it may hemafter be amcoded, bc 
indannified and held harmleaa by the Corporation, as hereinafter provided in #Ails Foutteen. 
Neither my amendment nor rcpal of this Article bBNlH, nor the adoption of any provision of 
this Certificate of Incorporation inconsistent with this Article NlNTH, shail adversely afkt any 
rights or protection of a direotor in reapect of any matter occurrbtg. or any oause of action. suit or 
claim arising out of any matter occurring, prior to such amendment, repeal of modification 

TENTH: In furtherance and not in limitation of the powers conferred by Statute. 
the Board of Direotors shall hnve the power, both before and a&r receipt of any payment for any 
of the Corporation’s capital at&c. to adopt, amend, repeal or otherwise alter the Bylaws of the 
Corpomti~~~ without any action otl the part of the stockholders; provided, however. that the grant 
of such power to the Board of Directors shell not divest tha stockholders of nor knit their pwcr 
to adopt. ameat& repeal or otbcrwise alter the Bylaw. 

ELEVEN’lHt ‘l-be Corporation cx~ssSly dectc Mt to bc govsmcd by Section 
203 of the Delewarc General Corporation Law. 

TWELFTH: III fticrance and not in limitati~ of the ~OWWS conferred by the 
IRWS of the State of Dckwum: filccrioru of dinoton nood MI bm by wrtttmn ballot udsrm tie By- 
Laws of the Corporation shall so provide. The booka or tbc Corporation may be kept at such 



place within or without the State of Delaware as the By-Law of the Corporation mny provide or 
as may be designated from time to time by the Board of Directots of the Corporation. 

Subject to the rights of the holders of any series of Preferred Stock, any vote or 
votes authorizing liquidation of the Corporation or proceedings for its dissolution may provide. 
S~I~~CCC to the rights of creditors and the rights expressly provided for particular classes or series 
of capital stock, for the distribution among the stockhokiers of the Corpora-tion of the assets of 
tie Corporation as provided herein, wholly or in part or in kind. whether such es.sets be in cash or 
other property, and may authorize the Board of Directors of the Corporation to determice the 
vahation of the difk-eat assets of the Corporation for the purpose of snch liquidation and may 
divide or euthoria the Board of Directors to divide such assets or any part thereof among the 
stockholders of the Corporation, in such manner that cvcry stockholder will receive a 
proportionate amount in value (determined as provided hwein) of cash or property of the 
Corporation upon such liquidation or dissolution even though each stockholder may not receive a 
striotly proporti0Mte pate of ench such asset 

THIRTBENTEt Whcneva a comprornix or arrangement is proposed between 
this Corporation and its creditors or any class of them and/or between this Corponttioo and its 
Stockholdcr5 or any class of them, any court of quitable jurisdiotion witbin the Stem of 
Delaware may. on the application in a summary way of this Ccqoration or of any creditor or 
stockholder thereof or on the apptitotion of any rtwiver or racdven appoiatcd for this 
Corporetion tmdw the provisions of Section 291 of Title 8 of tAc Delaware Code or on the 
application of nwjtccs in dissolution or of any receiver or receivers appointed for this 
Corporation under the provisions of Section 279 of Title 8 of tbo Delaware Code, order a 
meeting of the creditors or class of cnditm, and/or of the stockholders or class of stockholders 
of this Corporation, as the case may be. to bc gumt1101-14 in such nnuma ill th6 said ccutt diits. 
If a majority in number representing three-fourths in value of the creditors or class of creditors. 
and/or of the stockholders or class of stockholders of this Corporation, as the case may be, agree 
to any wmpromise or arrangement and to any reor@zation of this Corporation es a 
consquence of such compromise or atrangemcnt. the said oompromise or armngement and the 
said reorganization sball. if sanctioned by the court to which the said appiicecion has been made, 
be binding on alI the creditors or class of creditors, and/or on all the stockboldcrs or class of 
stockholders, of this Corporation, as the case may be, and also on this Corporation. 

FOURTEENTH! 

1. Actions. Suits end Proceedings Othcx rban by or in the Right of the 
Corpodon. The Corporation shdl indemnify each person who was or is a party or is tbreatencd 
to he made or party to arty thmrdened, pending or completed action, suit or proceeding, whether 
civil, criminal, administrative or investigative (othu than an action by or in the right of the 
Corporation), by reason of the fact that he is or war, or has agreed to become, a director or 
officer of the Corporation, or is+ or was serving. or has agreed to servq at the request of the 
Corpomtiott, aa a dIrector. offlcw or 0ustco of. or in a similar cavdcjty with, another corporatioh 
partnership, joint VWICU~ tcust or othsr enterprise (including any employee bastit plan) (all 
such pxlonr being nfarmd to hm&&r III M “&+NW’~. or by nuon of VY usdon atI*& 
to have been taken or omitted in such capoclty. epamst all .expenses (including attorneys. fees). 



Oe/t5/99 to:31 F*.x 811 ?4a ,100 TESTA. HLRWITZ&THIBEAULT @la19 

judgments. fmas and amounts paid in scrtlcrnent actually and reasonably incurred by him or on 
his behalf in WMectiW with such action, suit or proceeding and any appeal than&m. if he 
acted in good faith and in a manner he reasonably believed to be in, or not opposed to, the best 
intereats of the Corporation, and, whb raspact to any criminal action or proceeding, had no 
~~~.~~nnble muse to believe his wndnct was unlawful The terminatioo of any action. suit or 
pxceding by judgment, order. settlement, conviction or upon a plea of nolo contendere or its 
quivaianr, shah not, of itself. create a presumption that the person did not act in good faith and 
in a mannar which he reasonably bcIicved to be in. or not opposed to, the best interests of the 
Corporetion, ad, with respect to any criminaI action or proceeding, had reasonable cause to 
believe that his conduct was unlawful. Notwithstanding anything to the contrary in this Article, 
except as set forth in Section 7 below, the Corporation shaU not indamnifv an Indemnitee 
seeking indemnificetion in connection with a pmcccding (or part thereof) initiated by the 
lndemnitcc unless the initiation thereof was approved by the Board of Directors of the 
colpomtion 

2. Actions or Suits by or in the R&t of the Corporation The corporation 
shallindcmnifyanyLodcmaiteewhowasorisapartyoristhreatcn#ltobemadeapartytoany 
threa(pncd,~~orwmplctcdactionorNitbyorintheri~htoflhsontoprocurea 
judgmentinitsfavorbyraasonofbynascnofthefactthathcisorarasorhasageedto 
bcwmc, a director of officer of the Corporation or is or was sarvlng. or has agread to serve, at 
the rquest of the Corporation, as a director, offlar or trustee of, or in a simiIar capacity with, 
another corporation. partnership. joint venture, trust or other enterprise (in&ding any employee 
beoafit plan). or by reason of any action aIIcged to have been taken or omittaI in such capacity, 
agnlnst all upenscs (including attorneys. fees) and amounts paid in settkmcnt actuahy and 
reasonably incurred by him or on his behalf in connection with such aorion, suit or proceeding 
and any appeal therefrom, if he acted in good faith sncl in a manner he masonaMy believed to be 
in. or not opposed to, the best interests of the Corporation, except that no indanmiflcation &all 
be made in respect of any claim, issue or matter as to which such pemxm shah have been 
adjudged to be liable to the Corporation unless and only to the extent that the Court of Chancery 
of Delaware. or the court in which such action or suit was brought ahall determine upon 
application that. despite the adjudication of such liability but in view of aII the cimumstancu of 
the case. such person is lbirly and reasonably entitled to indemnify for such expenses (includii 
attorneys’ fees) which the Court of Chancery of Delaware or such other court shall deem proper. 

3. lndannification. Notwithstanding the 
0th~ provisions of this Article. to the eztcnt that an Indemnima has been successful. on the 
merits or othmwisc, in defense of any action, suit or proceeding refetred to in Section 1 and 2 of 
this Articls or in defense of any claim. issue or matter thercia or on appeaI from any such action 
suit or proceed& he shall be indemnifkl against all expenses (inch&g attorneys fees) 
actually and redsonably id by him or on hi b&If in connc#ion themwllh. Without 
liiting the foragoing. if any actlou. suit or proce.eding is disposed of, on the merits or otherwise 
(including a Pisposition without prejudice). without (i) the disposition b&g advwe to the 
Inknoitee. (ii) an adjudication that the lndamnitee was liable to the Corporation, (iii) a plea of 
guilty or nolo cootendcrc by the Indaonitee. (Iv) an adjudication that the Indamnltee did not act 
in aood f&b and in a muuul he rusonably beltwad to ba la or nor optsosad to thr brat lntuasts 
of the Corporation, and (v) with mspect to any criminal poccccting. an adjudication that the 



TESTA.HURWITZKTHlBEAIILT @lo20 

Indemnitee hod rusonable cause to believe his conduct was unlawful, the Indemnjtcc shall & 
considered for the purpose-s hereof to have been wholly successful with respect thereto. 

4. Notification and Defense of Claim. As a condition precedent to his right 
to be indemnified. tbe Indemnitce must notify the Corporation in writing as soon as practicable 
of any actioh suit, proceeding or investigation involving him for which indemnity will or wuld 
be sought With respect to any action, suit, proceeding or investigation of which the Corporation 
is so notified, the Corporation will be entitled to participetc therein at its own expense and/or to 
assume the defenac thereof at its own expense, with legal counsel reasonably acceptable to the 
lndcmnitee. tier notice from the C~rporction to the Indemoitee of its ektion so to assume 
such defense, the Corporation shall not be liable to the Indemnites fa any legal or other expense 
subsequently inctured by the Indemnitee in wnnection with such claim, other than as provided 
below in dtis Section 4. The l.ndemuitce shall have the right to employ his own wunsel in 
wnncction with such claim, .but the feu the expcnsu of such wtmsel inctmed after notiw fmm 
the Cotpomtion of its assumption of the defense thereof shaI7 be at the expense of the 7j&mtitee 
unless (i) the eqhymcnt of wuttsel by the lndewnita has been authorized by the Corporation, 
(ii) counocl to the lndetnnitee shall have reasonably con&&d that there may be a conflict of 
intemt w position on any significant issue bchvear the Corporalion and the IndatmItee in the 
conduct of the clefewe of such action, or (Iii) the Corporation shall not in fact have employed 
wunsel to ossutne the deft of stxh aofion, in each of which cases the fees and expenses of 
wunsel for the Indemnitee &all be at the expense of the Corporakq except as otherwise 
expressly pmvided by this tick ‘Ibe Corporation shall not be ant&J, without the wnsent of 
the Indemnitee, to assume tbe defense of any claim brought by or in the right of the Corporation 
or as to which counsel for the Indemultee shall have rceaonably made the wnclusion provided 
for in clause (ii) above. 

5. Advance of Expenses. Subject to the provisions of Section 6 below, in rhe 
event that the Corporatiou does not assume the dcfeose pursuant to Section 4 of this Article of 
any action, suit proceeding or investigation of which the Corpomtion receives notice under this 
Mcle, any expenrcs (inch&g attomeya’ fees) Incurred by an Memaitw in defending a civil 
or airnina1 action, suit, pmoeedmg or investigation or any appeal therefrom shall bc paid by the 
Corporation in advance of the fInal disposition of such matter, provided; however, that the 
payment of such expenses incunzd by an Indemnitce in advance of the fti disposition of such 
matter shell be mode only upon receipt of an uoderteking by or on behalf of the 7ndemnitee to 
repay all amounts so advenced in the event that it shall ultimately be determined that the 
Idemnit8q is not entitled to be indcmnificd by the Corporation a# authorixcd in, this tiiclc. 
Such tmdertokiag may be acc+ed without reference to the financial ability of such person to 
make such mpeymwt. 

6. Procedure for Indemnification. In order to obtain indemnification or 
odmncanent of expewcs p-t to Section 1,X 3 or 5 of this &tick, the Indcmnitec .&all 
submit to the Corporation a written rquest. including in such request such documentation and 
informstion as is reasonably available to the Indemnitee and is reasonably nccesseq to 
dcterminc whetha and to what extent the Indunnitea is entitled to indemnification of 
advmcemmt ofexpaaor. Any N&I indemuifl~tloa or utvancament of mqzmma #hall ba nude 
promptly, and in my event within 60 days afta receipt by the Corporation of the written request 
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of the Indemnitee. unkss with respect to requests under Section 1. 2 or 5 the Corporation 
dctcrmincs within such 604ay period that the Indcmnitce did nor meet the applicable standard of 
conduct set forth in Section 1 or 2, as the case may be. Such dctennination shall be made in cr& 
instance by (a) a majority vote of a quorum of the directors of the Corporation consisting of 
~arsms who arc not at that time parties to the action. suit or proceeding in question 
(“disinterested directors”), (II) if no such quorum is obtainable, a majority vote of a committee of 
two or more disinterested directors. (c) a majority vole of a quomm ofthc outstanding &ares of 
stock of all classes entitled to vote for directors. voting as a single class, which quot-om shall 
Consist of stockhokks who are not at that time partics to the actio& suit or proceeding in 
pucstion (4 independent legal wonsel (who may be regular IegaI counsel to the Corporation). or 
(c) a court of competent jurisdiotion. 

7. Remedies. The right to lodetnnitication or advancu as granted by this 
Article shall be enforceable by tbc Indemnitee in any court of wmpetent jurisdiction if the 
Corporation dcnics such request, in whole or in past. or if no diition thereof is made within 
the 60day period refmed to above in Section 6. Unless otherwise ra@red by law, the burden of 
proving that the Indcmaitee is not entitkl to indemnification or advancunem of expenses uder 
this Article shall be on the hpotation. Neither the hihue of the corporation to have made a 
Memthtion prior to the comntencanent of such action that indemnification is proper in the 
cimumstanccs because the Indenmitec has met the applicable standard of conduct, nor an actual 
detumination by the Corporation putouont to Section 6 that the Indunaitee boo not met such 
applicable standard of wnduct, shall be a defense to the action or create a presumption that the 
Memnitw has not met the applicable stmuktd of conduct. The I&em&e’s cxpenscs 
(iiduding attorneys, fscs) inctnxed in connection with muzssfully establishing his right to 
indemnification, in whole or any part, in any such proceeding shall also be indemnified by the 
corporation. 

8. Subscqucm Amendment No amendment, termination or rrpcal of this 
Article or of the relevant pmvisiotts of the General Corporation Law of Delaware or any other 
applicable laws shall affect or diminish in any way the rights of any Indcmnitea to 
indemnification under the provisions hereof with respect to any action, suit, prucccding or 
investigation arising out of or relating to any actions km5actions or facts occurring prior to the 
tit-d adoption of such ~ndmcnt, ?emtination ct repeal. 

9. Other Ri&u RIO indemnikation and advanccmcnt of expenses provided 
by this Article shall not be deanad’exclusive of any other rights to which M Indemnitcc seeking 
indwnnificstiw or advancemau of expensa may be entitled uuder any law (common DT 
StatuhYh agreement vote of stockholders or disinterested dkctora ot otherwise, both as to 
action in his official cepadq and OS to action in any other capaci~ while holding office for the 
Corpcration, cad shall continur as to an In&unites who has ceased to k a directm or offic8r. 
snd shall inure to the benefit of the cstata, heirs. executors and administt$ors of the Indarmita. 
Nothing contained in this Arkle shall bc deemed to prohibit, and the Corporation is specifically 
author&d to enter into, agreements with officers and directors providing indemnification rights 
and proccdur-es different from those set forth in this A&k In addiioa. the Corporation may, to 
the extmt l utborlrod fioom time to tlms by iu Bolud of Directcm. grant Indemniflaation rights to 
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odm employees or age&a of the Corpomion or other pusons serving the Corporation and SU& 
rights may be equivalent to, or greater or less than. those set forth in this Article. 

IO. Partial Ind@nrdficati~n. If an Indemnitee is entitled under any provision 
of this kticle to indemnification by the corporation for some or a potion of the expenses 
(inchding WtOmeyS’ fcU). judgmems. tines or 8mOtmB paid in &~~XII~II& actually and 
reasonably incurrcd by him or on hia behalf in connection with any action, suit+ proceeding or 
~n~eatigation and any appeal therefrom but not, homver, for the total amount thereof, the 
Corporation shall nevertheless indemnify the Indemnitee for the portion of such expenses 
(including attorneys, fees), judgments, fines or amounts paid in settlement ta which the 
Indcnmitee is entitled. 

11. lnsumnce. The Corporation mny purchase and main~aiu insurance, at its 
expmsc. to protect itself and any director, officn, employee or agent of the Corporation or 
another corporation. partnership, joint venture, trust or other cntqnisc (i&ding any employee 
benefit plen) qainst any cxpcnse, liability or loss incllrred by him in any such capacity. or 
$ing out of his status as such. whether or not the Corporation would have the power to 
mdwnnify such pemon against such expcusc, linbility or loss under the General Corporation Law 
of Delaware. 

12. Merger or Consolidation. If the Corporation is m&d into or 
consolidated with another wrpmation and the Cotporation is not the surviving wxporation, the 
surviving corporation SbalI assume the obligations of the Cotpomtion under this Article with 
rwpcst to any actioq suit, pmceeding or investigation arising out of or relating to any aaions, 
transactions or facts occurring prior to the date of such merger or consolidation. or the merger or 
consolidation itself. 

13. Savings Clause. lf this Article or any portion hereof shall be invalidated 
on any ground by any court of competant jurisdiction, then the Corporation shall nevertheless 
indemnify each lndemnitee as to any expenses: (including attorneys’ fee.Q. judgments, fines and 
amounts paid in settlement in wnnectioa with any action. suit. proceeding or investigation, 
whether civil. criminal or administrative. including nu action by or in the right of the 
Cotporatiou. to the fullest extent permitted by any applicable portion of this &tick that shall not 
have been invalidated and to the ii~lleat sxtem permitted by applicable law. 

14. Definitions. Terms used herein and defined in Section 145(h) and Section 
145(i) of the General Corporation L.aw of Delaware shall have ths respective meanings assigned 
IO such terms in such Section 14S(h) and Section 145(i). 

15. Subseauent Legislation. If the General Corpotation Law of Delaware is 
amended after adoptlon of this Article to expand further the indemnification pcnnittcd to 
Indemnitees, then the Corporation shall indemnify such pasons to the fullest extek permitted by 
the General Corporation LAW of Delawius. as 50 amended. 
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